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Living at the intersection of multiple identities in the United States can be danger-
ous. This is especially true for Native women who live on the more than 56 million
acres that comprise America’s Indian country—the legal term for American Indian
reservations and other land held in trust for Native people.

Today, due to a complicated system of criminal jurisdiction, non-Native Americans
can commit crimes against American Indians in much of Indian country with vir-
tual impunity. This has created what some call a modern day “hunting ground”
in which Native women are specifically targeted by non-Native men for sexual
violence.

In this urgent and timely book, author Amy L. Casselman exposes the shameful
truth of how the American government has systematically divested Native nations
of the basic right to protect the people in their own communities. A problem over
200 years in the making, Casselman highlights race and gender in federal law to
challenge the argument that violence against Native women in Indian country is
simply collateral damage from a complex but necessary legal structure. Instead,
she demonstrates that what’s happening in Indian country is part of a violent colo-
nial legacy—one that has always relied on legal and sexual violence to disempower
Native communities as a whole.

Injustice in Indian Country tells the story of American colonization through the
eyes of Native women as they fight for justice. In doing so, it makes critical con-
tributions to the fields of American law and policy, social justice and activism,
women'’s studies, ethnic studies, American Indian studies, and sociology.

AMY L. CASSELMAN is a lecturer at San Francisco State University and Califor-
nia State University Stanislaus where she teaches federal Indian law, American
Indian history, and Gender Studies. She holds degrees from Stanford University,
San Francisco State University, and the University of California Santa Cruz. Prior
to her career in academia, Casselman was a caseworker for the Washoe Tribe of
Nevada and California where she provided support services for Native children and
families.
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To all missing and murdered women
To survivors

And to all those who fight for justice
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Preface

This book is the culmination of my research as an adjunct professor of Ethnic
Studies, as well as my work as a Case Worker for the Washoe Tribe of Nevada and
California. As a Case Worker for the Washoe Tribe’s Native Temporary Assistance
to Needy Families (TANF) Program, I worked both in urban and rural settings
to provide comprehensive support services for Native families—the majority of
whom were women with young children. My work often put me in a position in
which I became a mediator between the very real needs of Native women and the
very bureaucratic needs of a federally funded tribal program. Operating from this
point of confluence, I found myself constantly negotiating the various ways that
individuals and institutions inscribed violence on the Native women I worked with.
The federal government, as part of its trust relationship with Native nations, is
responsible for providing basic services to Indian people. Yet, I would spend hours
trying to find health care for my clients who were uninsured, days attempting to
get students with special needs the educational support that they needed, nights
trying to find shelter for clients fleeing abusers, and weeks fighting with child
protective services who had illegally removed Indian children from their homes.
Throughout these challenges, the strength of my clients was always very clear
to me as they survived adversity and exerted agency in their lives. As they navi-
gated complex American institutions to forge a better life for themselves and their
children, they continued the spirit of resistance and survival that characterizes
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generations of women before them. Native women are here today because they
and their ancestors survived hundreds of years of federal policies of physical and
cultural genocide to the point that their very existence today is a revolutionary act.
This spirit of revolution is still here in the myriad ways that Native women survive
continued colonization, subvert attempts at genocide, and exert agency in the face
of oppression.

It is in this context that I began to learn about jurisdiction in Indian country.
In June 2009 I attended the Women Are Sacred conference sponsored by Sacred
Circle, a South Dakota organization whose goal is to end violence against Native
women. There I met with Native activists, organizers, and survivors who were
addressing the ways that complicated systems of jurisdictional authority on Native
land systematically denied justice to Native women who experienced sexual vio-
lence. In integrating this activism with my personal experience as a Case Worker,
I began to understand the way that American criminal jurisdiction and sexual vio-
lence act not just as legacies of settlement, but as continued projects of coloniza-
tion. These initial experiences, coupled with my activism in the Native community,
form the foundation of this research.

I have a high amount of accountability to, and encouragement from, Native
communities in my pursuit of this research topic. Yet, I have the privilege of being
able to learn of these things from a distance. While the content of this research
is horrifying, I had the privilege of being shocked by it because it is not an expe-
rience common to my community. Many Native people I know, while saddened,
are not shocked by this information precisely because they have lived it or know
someone who has. As you will read, many Native women—especially those in rural
areas—simply do not know anyone in their communities who hasn’t experienced
sexual violence.

Explicit accounts of violence against Native women are not hard to find.
And, as a writer, it is tempting to illustrate my points with the most shocking of
stories. I also understand, however, that this type of sensationalism can also be
a form of revictimization. While scholarship on violence against women, both
Native and non-Native, has become effective partly in its ability to illustrate
the depravity of these acts, I use personal stories and examples with caution.
The experience of sexual violence is intensely personal, yet the adjudication and
activism around it is necessarily public. As such, I tread lightly and with much
respect regarding the personal stories I share here. For example, the sexual assault
of Lavetta Elk (Oglala Lakota) is woven throughout several chapters. While all
of the information included about her assault is publically available, I sought
out and received permission from Ms. Elk to share it. While it would have been
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easy to tell her story solely from primary documents, I incorporated her feed-
back to craft an image of her that was reflective of her own views, experiences,
and desires to move forward after her assault. Though difficult, for many Native
women sharing their stories is part of a journey in which healing comes not just
through the criminal justice system, but also through using their experiences to
shape a world in which colonial violence no longer exists. It is with great respect
and humility that I offer these stories in the hope that awareness of this issue can
aid that journey.

This book pushes the boundaries of simply documenting the epidemic rate
of sexual assault against Native women to root this phenomenon in its colonial
context. In doing so, I incorporate the perspectives of Native women to propose
new solutions that challenge American hegemony. By shifting the focus towards
sovereignty, decolonization and accountability, I hope to offer new possibilities in
conceptualizing solutions and creating social change.

In addition to being a resource to the Native community, one of the objectives
of this research is that non-Native people who read this will not just be shocked
by what they discover, but will use this knowledge to understand that this infor-
mation is relevant to their lives too. While Indian country may seem like another
world for some, the United States of America would not be here without it. It was
through relocation, genocide, and sexual violence that reservations were created
in order to allow non-Native people to live in the Native lands on which they
make their homes today. As Sarah Deer (Muscogee Creek) notes, “We also need
to acknowledge that the United States was founded, in part, through the use of
sexual violence as a tool, that were it not for the widespread rape of Native Amer-
ican women, many of our towns, counties, and states might not exist.”" And, it is
the continued colonization of Native peoples—and the jurisdictional conflicts that
are a part of that project—that allows non-Native people to make their lives in a
colonized world.

It is my hope that these harsh realities do not depress anyone, but instead
encourage everyone to not just act, but to truly Zisten. To my non-Native audience,
listen to the stories of Native survivors and be willing to understand their expe-
riences in their own terms. Listen to the way Native nations articulate solutions
and support them in the way that they envision healing. Too often attempts at
solving problems in Native communities are co-opted by non-Native people who
are so invested in what they think is right for others that they prevent true progress
from being made. To you I say listen to these stories, and as you move through the
world, don’t hold on too tightly to what you have received at the expense of what
others have lost.
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Note

1. Sarah Deer, “Sovereignty of the Soul: Exploring the Intersection of Rape Law Reform and
Federal Indian Law,” Suffolk University Law Review 38 (2005): 459.



CHAPTER ONE

Introduction

‘We, collectively, find that we are often in the role of the prey, to a predator society [...]
This occurs on an individual level, but equally, and more significantly on a societal
level.

—WINONA LADUKE (ANISHINAABE)'

Lavetta Elk* (Oglala Lakota) grew up on the Pine Ridge Indian Reservation in
Wounded Knee, South Dakota.’ Her life-long ambition was to join the U.S. Army.
Hoping to follow in the footsteps of her grandfathers, uncle, and brother who had
all served in the military, she stated that she “had a dream of being the first woman
in our tiyospaye, in my family, to serve in the army.” Lavetta was an excellent
student and received a full scholarship at Rockhurst University where she studied
medicine in hopes of becoming a nurse in the army. In preparation for a military
career, she requested enlistment information and Staff Sergeant Joseph Kopf was
assigned to work with her. Although Ms. Elk was planning to finish college before
enlisting, information from Sergeant Kopf that there was an opening for a medic
position helped sway her decision to drop out of college and return home to Pine
Ridge. Ms. Elk returned home and on December 17, 2002, was driven by Sergeant
Kopf to Sioux Falls, South Dakota where she underwent a physical examination.
After returning home, Sergeant Kopf congratulated Ms. Elk, informing her that
she had passed the physical and had been accepted into the military.
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On January 7,2003, Sergeant Kopf arrived at Ms. Elk’s home in a government
vehicle. He informed her that her paperwork had been lost and that she needed
to come with him to resubmit her height and weight. Ms. Elk went with Sergeant
Kopf as she had done before. This time, however, Sergeant Kopf did not take
her to Sioux Falls. Instead, he drove to a remote part of the reservation, locked
Ms. Elk in the car, and sexually assaulted her. There had been no medic position
in the army. In reality, Ms. Elk had failed her initial physical examination and had
never been accepted into the military.

Ms. Elk survived the attack, but was severely traumatized. In the days follow-
ing the assault, her family stated that she cried hysterically, took frequent showers,
became withdrawn, and severely depressed. She experienced vomiting, insomnia,
nightmares, loss of appetite, and body aches. Later, medical experts confirmed that
she suffers from Post Traumatic Stress Disorder and depression as the result of the
attack.

After Ms. Elk was attacked, she immediately reported the assault to tribal
police who took a statement. Because Ms. Elk is Native, but Sergeant Kopf is not,
American law prohibited tribal police from prosecuting him. Instead, their only
option was to refer the case to federal prosecutors. On April 8, 2003, the United
States Department of Justice declined to prosecute Kopf. On April 18, 2003, the
U.S. Army found that Sergeant Kopf had “commit[ted] an indecent assault [...]
with intent to gratify [his] sexual desires.” Despite this, Sergeant Kopf was not
prosecuted in military court. He was not even discharged from the U.S. Army.
Instead, he was punished with a reduction in rank from Staff Sergeant to Sergeant
and was transferred out of the area for three months.

Despite the military’s own admission that Sergeant Kopf did, in fact, sexually
assault Ms. Elk, both the U.S. government and military refused to prosecute him.
Today he is a free man, employed by the federal government. Like the majority
of Native women who have been sexually assaulted by non-Native men in Indian
country, Lavetta Elk never saw her perpetrator prosecuted. Unlike other women,
however, she did get her day in court. While federal declination prevented Kopf
from being prosecuted in criminal court, Ms. Elk pursued a civil case. She sued
the United States of America for damages from the assault. She is the first Native
individual ever to do so.” And she won.

On April 28,2009, in Lavetta Elk v. the United States, a federal judge awarded
Ms. Elk $590,755.06 in damages. To win her case, Ms. Elk leveraged the 1868
Fort Laramie Treaty® that states:

If bad men among the whites, or among other people subject to the authority of the
United States shall commit any wrong upon the person or property of the Indians, the
United States will [...] reimburse the injured person for the loss sustained.”
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Because Ms. Elk is an enrolled member of the Oglala Lakota Nation, she
is a beneficiary of the Fort Laramie Treaty. In E/& v. U.S., Judge Francis Allegra
noted that the climate of the era in which the Fort Laramie Treaty was signed
was one marked by extreme cases of sexual violence against Native women. Citing
the Doolittle Report of 1867, which documented the epidemic of sexual assault
and mutilation of Native women and children by white Army officers, Allegra
noted that the Native signatories of the Fort Laramie Treaty most likely intended
passages like the one above to be used to specifically protect Native women from
the sexual assault of “bad men among the whites” who clearly posed an incredible
danger to Native women at the time. Significantly, just as the treaty was crafted to
protect Native women in the 1800s from the predatory violence of white men, it
continues to be leveraged to protect Native women from the predatory violence of
“bad men among the whites” today.

Like countless other women, the challenge of prosecuting non-Native on
Native crime in Indian country contributed to the declination of Ms. EIK’s case
by federal prosecutors. As Kopf turned his car away from Sioux Falls and instead
towards tribal land, he dramatically increased his chances of sexually assaulting
Ms. Elk with impunity. And this turned out to be the case. Because Kopf isn’t
Native, he was immune from tribal jurisdiction. And because both the federal
government and the army declined to prosecute him, he will most likely never face
criminal charges for his actions. The message sent from both the federal govern-
ment and the U.S. military’s refusal to prosecute Kopf is that what happened to
Ms. Elk simply doesn’t matter. Though clearly acknowledging that Kopf sexually
violated Ms. EIk, the army appeared to value his service more than the experience
of Ms. Elk or the lives of all of the women that he will be sure to encounter as a
representative of the U.S. Army.

Ms. ElK’s experience exemplifies the complex and multilayered phenomenon
of sexual assault against Native women in Indian country. On the surface, her story
highlights the predatory nature of non-Native assailants who exploit jurisdiction
to prey on Native women. Sergeant Kopf is a non-Native man who singled out a
Native woman living in Indian country. Ms. Elk entered Sergeant Kopf’s vehicle
as the result of a plan carefully fabricated by him in order to lure her into his cus-
tody. Once Ms. Elk was in his car, he chose to assault her in a remote area of the
reservation. Rather than driving to Sioux Falls as they had before, Kopf avoided
state land and instead chose to assault Ms. Elk on the reservation, thereby leverag-
ing his privileged racial status to escape prosecution.

But beyond the assault of one man against one woman, the story of Ms. Elk
tells a much deeper and nuanced story. Not only was this a predatory sexual attack
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by a non-Native perpetrator against a Native woman carried out on Native land,
but it was also done by a representative of the federal government using govern-
ment property. Using his power as an officer in the U.S. Army, as well as equipment
furnished by the federal government (in this case a military vehicle), Sergeant
Kopf’s sexual assault of Ms. Elk brings the history of American colonial expansion
into the present moment.

In the case of Lavetta Elk, the entire narrative of Euro-American coloniza-
tion was both literally and figuratively inscribed on her body. The creation of the
United States as we know it was made possible through the violent relocation of
Native people—including Lavetta’s ancestors—to reservations.® This violent pro-
cess was legitimated both through a legal system that viewed Native people as
problematic and in need of removal, and through social discourse that constructed
Native women as inherently rapable and violable.” Rape was a central tool in the
relocation of Native people and the creation of reservation land. Yet—in brutal
irony—it is specifically because Ms. Elk is a Native woman living on Native land,
that her assault went unpunished. As such, her case demonstrates the ways that the
violence of colonization continues to manifest in Native communities and inscribe
violence onto the bodies of Native women.

While Lavetta EIKs assault reveals a deeper history of American colonialism,
so too does her activism and personal agency. Just like her ancestors who fought
and died to codify their sovereignty, Ms. Elk carried a long tradition of Native
resistance into the present by leveraging treaty rights to exert agency in the face
of adversity. And in that way, despite the message that was sent by the declination
of her case, the message sent by the ruling in £/ v. U.S. might speak even louder.
From Ms. EIK’s victory we can see that Native women and Native communities
can subvert colonial power structures to shape their own lives. And though treaties
have often been used as a method to oppress Native people (as colonial tools that
legitimated U.S. conquest and Indian relocation, and later as documents that were
abrogated under continued colonization) E/% v. U.S. demonstrates that despite
their tenuous history, Native treaties are still legally binding and can be used stra-
tegically by the Native community. Operating from this standpoint, and setting a
precedent that Native individuals can sue for damages, Ms. Elk has cleared a path
for lawsuits that use treaties to address the myriad ways that Native individuals and
communities endure lasting pain from historic and contemporary colonization.'® !

The bravery of Ms. Elk to come forward, endure a public trial, and fight for
reparations for this traumatic experience has been widely celebrated. Native and
non-Native communities alike have applauded this victory as being one for sexual
assault survivors, Native women, and Native communities as a whole.'? According
to many in the Native community, this case not only gave Ms. Elk a sense that
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Understanding how sexual assault has transitioned from being virtually
non-existent to reaching epidemic levels in Indian country in which it is “open
season” on Native women, requires us to confront the project of Euro-American
colonization. While westward expansion forced Native people onto the reserva-
tions, rancherias, and pueblos that compose modern Indian country,® the U.S.
federal government also created a series of complex, contradictory, and competing
laws that govern who has the authority to manage the people and activity within
these spaces. Because of this, when a Native woman is sexually assaulted in or
around Indian country, her experiences of the attack and visions for justice are
rarely centered by the response of the modern American criminal justice system.
Because of the complexity of modern criminal jurisdiction in Indian country,
police often marginalize the lived experiences of survivors to instead focus on the
jurisdictional determinants of their investigations.

In Indian country, investigating authorities must not only determine the exact
location of an assault, but they must also determine the racial identity of both the
perpetrator(s) and the victim(s) as well as their relationship to each other and to
the community as a whole in order to conclude who has the power to prosecute.
Given complicated systems of land ownership in Indian country, as well as unclear
definitions of racial identity and relationship status, the challenge of determining
these factors often leaves authorities unsure of who has jurisdiction over any given
case.”

As a result of this complicated system of jurisdiction, sexual predators have
learned that Indian country is the most opportune place to prey on women.?
Non-Native sexual predators like Sergeant Kopf realize that their chances of
assaulting someone with impunity dramatically increase when they specifically
target a Native woman in Indian country. Here, not only does a complicated
system of jurisdictional authority create confusion, but the nature of current juris-
dictional law also privileges non-Native identity while simultaneously oppressing
Native identity. In Indian country, tribal police are often the only law enforce-
ment agencies for hundreds of miles, yet jurisdictional law makes tribal govern-
ments powerless to prosecute most non-Native perpetrators. And, while juris-
diction is relatively straightforward for non-Native women who are assaulted
in Indian country (with jurisdiction defaulting to the state), the sexual assault
of a Native woman signals the involvement of three (or more) separate sover-
eigns. When a Native woman is assaulted, jurisdiction may go to the federal gov-
ernment, the state government, the tribal government, or a combination of the
three (and—as in E/% v. U.S.—in some cases the military may also step in as a
fourth sovereign entity). Determining which combination can be extremely com-
plicated. Often, multiple sovereigns compete for jurisdiction, compromising the
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investigation of each as evidence is mishandled and perpetrators flee. Alternatively,
no sovereign chooses to become involved in the investigation because of real or
perceived jurisdictional barriers.? Therefore, jurisdictional conflicts do not simply
create a climate of impunity in Indian country for men who prey on women in
general. Instead, American jurisdiction creates a space in which non-Native men
often specifically target Native women for sexual violence.

As a result, not only do Native women in Indian country have the highest
rates of victimization in the nation, they are also the least likely demographic to
have their cases of sexual assault investigated, see their perpetrators arrested, and
have their cases go to trial. Additionally, while the vast majority of women who
experience sexual violence report their attackers as being of the same race, Native
women are the one glaring exception.?* Instead, 86% of Native women who are
raped describe their attacker as a non-Native man, and 80% of Native women who
survive sexual assault report that their attacker is white. 2

Native scholar and activist Winona LaDuke tells us that Native women are
often in the role of prey to predators.” This is clearly illustrated by the climate
of impunity in Indian country in which Native women are specifically targeted.
However, LaDuke also reminds us that this predation occurs on “an individual
level, but equally, and more significantly on a societal level.” When a non-Native
man specifically targets a Native woman in Indian country for sexual assault
because jurisdictional conflicts allow him to, we must contextualize these conflicts
in a larger narrative of predatory violence that occurs on a societal level. Rather
than occurring as an individual pathology in which sexual predators manipulate
jurisdiction to get away with sexual assault, jurisdiction in the prosecution of sexual
violence against Native women must be read as part of a colonial pathology that has
always constructed Native women as inherently rapable and violable.

As this book will show, Euro-American colonization has always been char-
acterized by both legal and sexual violence. Since first contact, law has been used
as a means to legitimate the theft of Native resources and control Native com-
munities.”® Similarly, the construction of Native women as inherently rapable by
white men has also been used as a weapon in the colonial project that seeks to dis-
appear Native peoples as a whole.”” So important were both legal and sexual vio-
lence to the project of American colonization that they, in fact, became enmeshed.
Throughout the history of Euro-American colonization, sexual violence became
central to federal law and policy, while federal law and policy itself became struc-
tured by the logic of sexual violence.

Significantly—and not coincidentally—it is at the crossroads of both legal
and sexual violence that we find jurisdictional conflicts in Indian country today.
Legal violence that legitimated the dispossession and relocation of Native peoples,
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coupled with sexual violence against Native women as a tool of colonization, has
created Indian country as we know it.*® And today, it is in these colonial spaces
that federal Indian policy has made it exceedingly difficult to prosecute sexual
violence against Native women. Today in Indian country, sexual assault becomes
a twice-told tale of colonial violence: the history of colonization which became
possible because of the rape of Native women by white men, continues—through
jurisdictional conflicts—to construct colonial spaces in which Native women are
again sexually assaulted by non-Native men with impunity. In this way, we must
read modern jurisdictional conflicts as both shaped by a history of sexual and legal
violence while also shaping the experience of violence in Native communities.
Therefore, I argue modern jurisdictional conflicts in Indian country are not only
legacies of colonialism, but actively maintain and inscribe colonial violence on the
bodies of Native women.

Despite the clear relationship between colonization, sexual violence, and
the law, a comprehensive body of work has yet to contextualize American juris-
diction within a colonial narrative while incorporating Native women as active
agents. This book challenges dominant approaches that marginalize Native
communities and fail to historicize jurisdictional conflicts by tracing a histori-
cal legacy of colonization while centering the experiences of Native women and
communities. In doing so, this book generates awareness of American juris-
diction in the prosecution of sexual violence in Indian country, addresses the
shortcomings of existing scholarship, and contributes to an emerging body of
literature that theorizes race, gender, violence, and colonization using an inter-
sectional approach.

Chapter Two reviews the scholarly literature that discusses federal Indian
policy, violence against Native women, and methods to address jurisdiction in
Indian country. Here, I explore the ways that scholarship has consistently divorced
jurisdictional conflicts from their colonial context while marginalizing the experi-
ence of Native women and communities. I also discuss the methodological inter-
ventions I have crafted in order to address these shortcomings.

Chapter Three explores the major pieces of federal law and policy that have
created the modern jurisdictional schema in Indian country. By historicizing
jurisdictional conflicts in the context of these pieces, I argue that rather than
emerging from the benign neglect of the federal government, jurisdictional con-
flicts have emerged from a colonial narrative that consistently invests in white
American hegemony while divesting in Native sovereignty. In demonstrating
the common colonial themes that emerge from their creation, I argue that juris-
dictional conflicts must themselves be read in this colonial context—and that
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when jurisdictional conflicts operate in Indian country, that they themselves are
characterized by these colonial themes.

Chapter Four illustrates the way that jurisdictional conflicts in Indian country
affect Native women today. Taking my point of departure from literature that is
often uncritical of the colonial context of violence, Chapter Four also explores the
history of sexual assault against Native women under colonization, highlighting
the ways that sexual and legal violence became enmeshed historically. In doing so,
Chapter Four demonstrates that jurisdictional conflicts are part of a larger colo-
nial narrative that has always viewed Native women as inherently violable. From
this, I support my thesis that jurisdictional conflicts are not simply part of a colo-
nial legacy—rather, they maintain and inscribe colonial violence on the bodies of
Native women in Indian country.

Chapters Five and Six shift the focus from identifying problems to forging
solutions. These chapters examine the Tribal Law and Order Act of 2010 (TLOA)
and the Violence Against Women Reauthorization Act of 2013 (VAWA 2013)
to identify the ways that the federal government has framed solutions to jurisdic-
tional conflicts. As the most recent manifestations of federal Indian policy that
also purport to solve jurisdictional problems and sexual violence against Native
women, attention to the TLOA and VAWA 2013 is important in that it has the
power to reveal how the federal government may or may not continue to invest
in white American hegemony while marginalizing Native communities. In mea-
suring the TLOA and VAWA 2013 against the federal Indian policies discussed
in Chapter Three, Chapters Five and Six begin to contemplate the possibility of
legislating solutions to the problem of jurisdiction and sexual violence in a way
that both invests in and enfranchises Native communities.

As a concluding chapter, Chapter Seven surveys approaches to solving juris-
dictional conflicts and sexual violence against Native women to understand how
various forms of resistance create possibilities for social change. Focusing on the
lived experiences of Native women and solutions that center Native communities,
this chapter highlights the tension within the Native anti-violence movement over
the role that colonial power structures should play in crafting solutions. While
some scholars argue that American institutions can never be effective in solving
jurisdictional problems, this chapter uses Chela Sandoval’s theory of differential
consciousness and Kevin Bruyneel’s theory of a “third space” of sovereignty to
give credence to strategies that Native women like Lavetta Elk use to strategically
leverage colonial power structures to shape their own lives. Using Native activist
Sarah Deer’s essay “What She Say, It Be Law,” I argue that the best solutions to
jurisdictional conflicts and sexual violence against Native women come from hon-
oring the diverse experiences and visions for justice of Native women themselves.
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A Note on Specificity

This project recognizes the heterogeneity of the Indigenous population of the
United States and makes every effort to discuss Native nations in terms of their
individual and unique histories under colonization. However, despite the incredible
diversity of Native nations, federal Indian policy has insisted on collapsing ethnic
identity into a monolithic racial category, often referring to all Native people as
“Indians.” Thus, while this book recognizes the unique character of each Native
nation, its discussion of jurisdiction and federal Indian policy has the tendency
to homogenize all Native nations precisely because the federal government itself
does so. In other words, while I am loathe to speak of Native people and Native
nations as having a common colonial identity, the fact that federal Indian policy
often makes laws that apply to all “Indians,” “tribes,” and “Indian country,” requires
me to speak in generalities when discussing the ways that jurisdiction operates in
the lives of Native women.

Additionally, jurisdiction in Indian country affects other crimes besides sexual
violence. Any “major crime™! in Indian country (including felonies like murder,
kidnapping and arson) also signals the involvement of multiple sovereigns that
often conflict and subsequently marginalize Native people. I have chosen to focus
on sexual violence against Native women for several reasons. As I have mentioned,
rape has become the number one crime in many Native communities. Sexual vio-
lence against Native women has reached epidemic levels that often exceed those of
other crimes in Indian country. As such, it necessitates specific attention. Further-
more, examining sexual violence against Native women in Indian country in the
context of modern jurisdictional conflicts facilitates a nuanced discussion of the
way that both legal and sexual violence have operated under colonization. Finally,
while there is much awareness of the high rates of poverty and violence in Amer-
ican Indian communities, the systematic denial of justice to Native women and
the systematic privileging of non-Native identity in crimes of sexual assault is only
beginning to garner attention outside of Native communities. As such, this text
aims to promote awareness of an important social problem with the possibility of
mobilizing a broad base of constituents to address it.

A Note on Terminology

I define “jurisdictional conflicts” as any instance in which overlapping or com-
peting authority by federal, state, and/or tribal entities delays or denies justice to
a Native woman who has experienced sexual violence. This includes occasions in
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which multiple entities compete for jurisdiction, compromising the investigation
of each, as well as instances in which no entity exercises jurisdiction. I consciously
engage the term “conflict” in this discussion both because jurisdiction in Indian
country often signals a conflict between competing sovereigns, but also because
jurisdiction in Indian country signals violent conflicts between bodies. Acknowl-
edging the way that jurisdiction plays a significant role in the epidemic levels of
interracial violence against Native women in Indian country, the term “jurisdic-
tional conflict” is meant to invoke larger colonial discussions of power, sovereignty,
and violence.

This text uses a variety of terms to refer to the Indigenous people of what is
now known as the United States of America. Many Native people conceptualize
themselves as citizens of their own Native nations, and as such I make an effort
to frame identities in terms of individual membership. When referring to individ-
uals broadly, I employ the term “Native” to indicate those who identify as being
Indigenous to the United States. This term, however, is fluid throughout the text,
always with attention to the way that individuals and communities self-identify.
Furthermore, for the purposes of discussing federal legislation, I sometime use the
term “Indian” as this is still the legal term the federal government uses to refer to
Native people.

Prior to colonization, Indigenous peoples existed as sovereign, autonomous
nations with their own laws, policies, governments and territories. As such,
I choose to use the term “Native nations” rather than “tribe” when referring to
communities of Indigenous peoples. However, at times it is valuable to employ
the term “tribe” or “tribal,” especially as it relates to definitions under federal law.
Furthermore, some Native communities prefer to use the word “tribe” rather than
“nation.” Such is the case for the community in which I worked, the Washoe Tribe
of Nevada and California. At all times in this research, I strive to use terminology
that reflects self-identification and the wishes of individuals and communities.

Furthermore, to emphasize the agency of Native women, this research makes
a conscious effort to refer to those who experience sexual violence as “survivors.”
Often, Native women who experience sexual violence are referred to as “victims,”
and are constructed as passive subjects. While the colonial context of jurisdiction
in Indian country often demonstrates the way that Native women are systemat-
ically marginalized by federal Indian policy, to portray Native women as passive
victims is incorrect. The goal of this research is to show how Native women do not
just survive sexual violence, but that they play a meaningful role in navigating colo-
nial power structures to shape their own lives and agitate for social change. Unfor-
tunately however, we also know that not all women who experience sexual assault
survive. Statistics show that as part of the climate of impunity in Indian country,
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sexual assault against Native women is not only more prevalent, but more violent.
When compared to non-Native women, Native women in the U.S. are more likely
to be sexually assaulted by multiple perpetrators, are more likely to have their
sexual assault result in a completed rape, are more likely to have their perpetrator
use a weapon, and are more likely to suffer physical injuries and hospitalization
in addition to the assault.’? As a result, some Native women do not survive their
sexual assaults. Therefore, at times it becomes necessary for me to refer to Native
women as victims. But I use this term with caution, and always with an attempt to
emphasize the agency of each woman in every case.

What Is Justice?

This text argues that jurisdictional conflicts in the prosecution of sexual vio-
lence systematically deny justice to Native women in Indian country. As such,
it is important to discuss what I mean by “justice” in this piece. Western notions
of law and order often frame justice in terms of arrest, prosecution and incar-
ceration. Though laws in Indian country often allow non-Native perpetrators to
avoid arrest and conviction, it is limiting to frame justice solely in these terms. As
Cherokee scholar Andrea Smith points out, the Western criminal justice system
only functions at the point of crisis after violence in communities has already hap-
pened.® Thus, part of conceptualizing justice for Native women must focus on
the crisis itself. Facilitating the arrest of non-Native perpetrators might reduce
the rates of interracial sexual assault against Native women, but would still leave
the colonial context of violence intact. Therefore, this research also incorporates
broader conceptualizations of justice that address the context of violence and the
need for Native communities to heal from historical trauma.

Cherokee activist Jacqueline Agtuca reminds us that ultimately, justice must
be articulated from Native women themselves.** Though many scholars claim that
Native women should find justice either entirely within the Western criminal jus-
tice system, or entirely outside of it,* this research reveals that justice to Native
women is more complex and can be comprised of many things. Often, to Native
women “justice” includes using the Western criminal justice system while also
working simultaneously to shape a world in which that justice system is no longer
a part of Native communities.® As such, I make every effort to honor the diverse
voices, experiences, and articulations of individuals and communities themselves
when discussing justice. It is with this survivor-centered and community-centered
approach that we can begin to frame notions of justice in the face of what is clearly
an incredible injustice in Indian country.
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